May 15, 2004

UNITED STATES OF AMERICA

EXPERIENCE IN IMPLEMENTING PARAGRAPH 26 OF PART VIII OF THE VERIFICATION ANNEX OF THE CHEMICAL WEAPONS CONVENTION
Paragraph 26 of Part VIII of the Verification Annex (VA) of the Chemical Weapons Convention (CWC) requires States Parties to adopt necessary measures to ensure Schedule 3 chemicals transferred to States not Party to the Convention shall only be used for purposes not prohibited.  Specifically, the CWC requires States Parties to obtain from recipient States not Party to the Convention a certificate (referred to as an end-use certificate (EUC)) regarding the transferred chemical(s) stating:

(a)
That they will only be used for purposes not prohibited under this Convention;

(b)
That they will not be re-transferred;

(c)
Their types and quantities;

(d)
their end-uses(s); and

(e)
the name(s) and address(es) of the end-user(s).

Background:
The Organization for the Prohibition of Chemical Weapons (OPCW) has issued several documents to assist States Parties to clarify or interpret EUC requirements under paragraph 26 of Part VIII of the VA (e.g., EC-VII/TS.1, EC-IX/DEC.11, C-III/DEC.6, C-III, Dec.7., Declaration Handbook B Instruction on How End-Use Certificates are to be Completed, and By Whom). 

In brief, C-III/DEC.7 clarifies that Aend-use certificates [must be] issued by the competent government authority of States not party to this Convention.@   This decision clarifies that EUCs should be issued as an official document by a government authority of States not Party to the Convention.  The EUC should not be a document issued by the actual importer or end-user.  

With respect to exports to traders/trading houses who are not the actual end-users, C-III/DEC.6 clarifies that in such cases, Abefore authorizing transfers, a statement of the importer, in a manner consistent with . . . paragraph 26 of Part VIII of the Verification Annex of the Convention, and of national legislation and practices, shall be obtained, whereby the importer will be obliged to specify name(s) and address(es) of the end-user(s).@  This decision clarifies that in addition to the EUC issued by a government authority of a State not Party to the Convention, a separate document should also be obtained by the importer (trader/trading house) that identifies the name of the actual end-user(s) and their address(es).

United States Implementation of the Schedule 3 End-Use Certificate Requirement under Paragraph 26 of Part VIII of the Verification Annex

The United States implements the Schedule 3 EUC requirement in paragraph 26 of Part VIII of the VA under the Export Administration Regulations (EAR) (15 CFR 730-799).    The EAR require the exporter to obtain an EUC  for AChemical Weapons (CW)@ reasons for any export of a Schedule 3 chemical to States not Party to the Convention.   The EAR provide that if an exporter is unable to obtain an EUC, a license is required for ACW@ reasons, and the license application is subject to a policy of denial.
   Eleven of the 17 Schedule 3 chemicals are also subject to additional licensing and documentation requirements for AChemical-Biological (CB)@ reasons (i.e., Australia Group controls) under the EAR.  The United States also maintains controls for ACW@ reasons on technology
 to produce three Schedule 3 chemicals -- phosgene, cyanogen chloride and hydrogen cyanide.

The EAR prohibit the export of any amount of a Schedule 3 chemical, except mixtures containing 30 percent or less of a Schedule 3 chemical, to States not Party to the CWC unless an EUC is obtained.  The EAR require that the EUC must be issued by the foreign government=s agency responsible for foreign affairs or any other agency or department designated by the importing government for this purpose.  EUCs may be issued to cover aggregate quantities of one or more Schedule 3 chemical(s) against which multiple shipments may be made to a single consignee.   An EUC covering multiple shipments may be used until the aggregate quantity of the chemical(s) identified therein have been shipped.  



The EAR require the exporter to submit a copy of the EUC to the Department of Commerce=s Bureau of Industry and Security (BIS) within 7 days following the date of export.  In practice, the ultimate consignee/end-user obtains an EUC from its government and transmits the EUC to the U.S. exporter, who in turn sends the EUC to BIS.

The United States has statutory and regulatory authority under which to compel exporters to submit information and records regarding shipments of Schedule 3 chemicals and to also conduct pre-license checks
 and post-shipment verifications
 on such exports to ensure that the Schedule 3 chemicals will be or have been received by an approved end-user and will be or are being used 

for authorized end-uses.  Most U.S. exports of Schedule 3 chemicals are to known end-users and generally do not require any additional action to be taken on such shipments.  

The United States conditions licenses approved for the export of Schedule 3 chemicals to prohibit reexport and to limit resale only to those approved end-users for which an EUC has been obtained and submitted to BIS.  Compliance with these conditions is verified through a review of EUCs received and licenses approved.

For the period May 1999 to September 2003, BIS received 180 EUCs involving exports of 46,089,494 kilograms (46,089 metric tons) of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical to States not Party to the CWC.  (This aggregate quantity does not represent actual amounts of exports.) 

The following table lists the aggregate quantity of each Schedule 3 chemical included in EUCs issued by States not Party to the Convention
 and Taiwan
 for this period:

Table on End-Use Certificate Aggregate Chemical Quantities by Destination

(in Kilograms)

May 1999 - September 2003

	Schedule 3 Chemical

by CAS No. 
	Colombia
	Dominican Republic
	Egypt
	Israel
	Malaysia
	Taiwan
	Thailand

	3B(5) 

10025-87-3
	
	
	
	257
	
	4,701
	

	3B(8)

121-45-9
	
	
	207
	200
	
	12,447
	

	3B(9)

122-52-1
	
	
	
	3
	
	
	

	3B(10)

868-85-9
	
	
	
	
	
	300,000
	

	3B(16)

105-59-9
	
	
	
	
	
	368,966
	

	3B(17)

102-71-6
	15,769
	120,000
	
	4,400,007
	701,069
	3,157,915
	37,007,950




BIS=s EUC Compliance Program







BIS has implemented several internal measures to ensure compliance with the EUC requirement, as noted below.  These measures are performed on a routine basis and can result in referral for administrative enforcement action.

· Reviewed Schedule 3 reports
 submitted by U.S. industry that included exports to States not Party to the CWC to determine if an EUC was received to cover the export of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical.

· Reviewed licenses issued under ACB@ controls for exports of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical to States not Party to the CWC to determine if an EUC was received to cover these shipments.

· Reviewed quarterly reports for sample shipments
 of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical made under ACB@ controls to States not Party to the CWC to determine if an EUC was received to cover these shipments.

· Reviewed all licenses approved during the period May 1999 to September 2003 for exports of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical to States not Party to the CWC to ensure each license contained a condition that stated:

AThis license is valid only if the exporter has obtained an end-use certificate prior to export as required by section 745.2 of the Export Administration Regulations.@   

If it is determined that an export of a Schedule 3 chemical has occurred under a

license approved with  this condition (approved  under ACB@ controls) and the exporter 

did not obtain and submit an EUC to BIS, a violation of the license has occurred and sanctions may be taken against the company.

United States= difficulties implementing the EUC Program
In the early stages of the EUC compliance program, BIS had some difficultly determining EUC compliance for a number of mitigating reasons as listed below.  Most of these problems have been rectified, especially given the United States= continued outreach and training with industry on the requirements of the EUC program.

· Not all licenses approved for Schedule 3 chemicals subject to ACB@ controls included the condition cited above.  This problem has been rectified by routine post-review of licenses and education of Licensing Officers.

· Companies were confused about the EUC requirement under the CWC in relation to the many other types of Asupporting documentation@ required under multilateral export control regimes or domestic export control programs (e.g., Aend-user@ certificates, import certificates, BIS 711  - Statement by Ultimate Consignee or Purchaser).  Also, many companies self-impose a requirement to obtain an Aend-user@certificate from every customer even when such a document is not required.  The companies assumed they were complying with the EUC requirement by obtaining the Aend-user@ from each customer, when, in fact, the CWC EUC must conform to a prescribed format and must be issued by the importer=s government.

· Companies were unclear whether an EUC is required for sample shipments of Schedule 3 chemicals or mixtures containing more than 30 percent of a Schedule 3 chemical to States not Party to the CWC.  The United States amended the EAR to clarify this requirement.

· Companies were unaware that the EUC requirement applies to shipments made against licenses approved before the EUC requirement went into effect.  U.S. licenses are valid for a two-year period or until the quantity or dollar value authorized has been exhausted. 

· Many States not Party to the Convention are either unaware of the requirement to issue an EUC in order to import CWC chemicals or refuse to issue the certificate.  This has resulted in lost sales for U.S. companies.

BIS=s compliance program has improved the overall effectiveness of the EUC requirement.  As a result, companies are better educated on the Convention=s mandate on transfers of Schedule 3 chemicals to States not Party to the Convention.  As a general rule, American companies have made a faithful attempt to comply with the EUC requirement. 
Observations concerning the implementation of EUC Program
States Parties have implemented at national discretion the Schedule 3 EUC requirement under paragraph 26 of Part VIII of the VA.  There has been no centralized effort by the Technical Secretariat to identify the government authorities of States not Party to this Convention responsible for issuing certificates or to specifically educate these authorities of their responsibilities in order to facilitate imports into their country.  In the experience of the United States, this has resulted in different government agencies within a State not Party to the Convention issuing EUCs, which in turn calls into question whether these EUCs are understood and/or considered binding by the issuing government agency.  

�The Convention does not require a State Party to issue a license for exports (or imports) of Schedule 3 chemicals; however, the United States determined that a Aspringing@ license requirement (i.e., one that applies only if the EUC is not obtained) is most consistent with the export licensing regime set forth in the EAR.  


�The Convention does not include any technology controls.  The United States implemented this technology control because of concern over the potential chemical weapons use of the three chemicals.  Controls for Aantiterrorism (AT)@ reasons also apply to these production technologies.


�A pre-license check is a procedure used to determine if an overseas person or firm is a suitable party to a transaction involving controlled U.S.-origin goods to technical data.   


�A Post-shipment verification is a procedure used to verify whether or not goods exported from the United States actually were received by the party named on the license or other export control document, and used to determine if the goods are being used in accordance with the provisions of the license or applicable license exception.


�Colombia, Malaysia and Thailand have since acceded to Convention and are now States Parties to the Convention.  


�To avoid any inadvertent gaps in nonproliferation coverage, the United States treats exports of Schedule 3 chemicals to locations on the island of Taiwan in the same manner as exports to a State not Party to the CWC.


�Reports are submitted by U.S. persons, declared and undeclared plant sites, and trading companies to declare information on exports (and imports) of each Schedule 3 chemical in excess of 30 MT aggregate.


�Sample Shipments of Schedule 3 chemicals may be made without a license under ACB@ controls with certain conditions: The cumulative total of shipments does not exceed a 55-gallon container or 200 kg of a single Schedule 3 chemical or mixtures containing more than 30 percent of a Schedule 3 chemical to any one consignee during a calendar year.  A consignee that receives a sample shipment under this exclusion may not resell, transfer, or reexport the sample shipment, but may use the sample shipment for any other legal purpose unrelated to chemical weapons.  The exporter must report its sample shipments to the U.S. Government on a quarterly basis.
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